
Every attorney knows, when settling a personal injury case, a cash general 
release is given to the defense in order for the settlement funds to be paid.  

Many attorneys also know, when a settlement is being structured, the paying defendant or 
insurer must always pay the money being used to fund an annuity directly to the assignee 
or life insurance company issuing the annuity as the plaintiff cannot have actual receipt of 
those funds.  What some attorneys may not know, however, is that a cash general release 
should not be given in cases where a structured settlement is being utilized as it may 
create a potential constructive receipt issue for their clients. 

In every structured settlement case, it is important to draft a Settlement Agreement & 
Release (“SA&R”) and a Qualified Assignment (“QA”) that contain all of the necessary 
provisions of a proper structured settlement. This is to ensure that the tax requirements are 
met. However, many defendants and insurance carriers will still request a signed general 
release from the plaintiff in addition to the SA&R and QA. When this request is made, a 
simple modification to the standard general release is all that is needed to protect the  
tax-free nature of the structure.

Since a cash general release recites the full amount of the settlement as consideration, 
Creative Capital advises our clients to have the plaintiff execute a “modified” general 
release which makes it clear that the consideration for the plaintiff’s release is not a single 
cash payment but, instead, is comprised of a combination of up-front cash plus future 
periodic payments.  Without this revision, it may appear that the settlement was a cash 
settlement or that the plaintiff had the right to receive the full amount in cash, which would 
create a constructive receipt issue for the plaintiff.

The consideration should be described in the “modified” general release as consisting  
of “future periodic payments plus up-front cash at a total cost to defendant of  
$x,xxx,xxx.xx as set forth in the settlement agreement executed by the parties.” This 
approach is to make it clear to the IRS (should there ever be an audit) that the consideration 
for plaintiff’s release of the underlying cause of action consists of future periodic payments 
plus an up-front cash payment.
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The key factor in determining whether a structured 
settlement has been properly documented is the description 
of the consideration for the release.  In Martin Jacobson’s 
opinion, based on his 30+ years of experience as counsel 
to Creative Capital, a properly drafted modified general 
release complies with Internal Revenue Code (“Code”) 
Section 104(a)(2) and tracks perfectly with Revenue Ruling 
79-220 which was the first revenue ruling exempting 
structured settlement payments for personal injuries from 
taxation.  [In 1982 Congress passed the Periodic Payments 
Settlement Act of 1982 which codified Rev. Rul. 79-220.  
This act also created Code Section 130, known as the 
“Qualified Assignment” section of the Code.]

All settlement documents including the SA&R, QA, modified 
general release, and any court orders need to comply with 
the requirements of a proper structured settlement. A 
sample of the modified general release can be found here on 
Creative Capital’s website.

Our Approach
Creative Capital’s legal department drafts the SA&R, QA, 
and “modified” general release, and/or assists counsel 
with the preparation and review of all court orders and 
Surrogates’ Court decrees under the supervision of Martin 
Jacobson to be sure that all documents comply with the 
requirements of a proper structured settlement.

Please feel free to contact us if you have any questions 
regarding a modified general release.

Laurie Cohen, Senior Paralegal, and 
Jacqueline Kiall, Paralegal, offer over  
25 years of experience in the legal 
department of Creative Capital. Handling 
cases from beginning to end, Laurie 
and Jackie communicate with both 
plaintiff and defense attorneys and 
liaise with the life companies. Under 
Marty’s supervision, they draft settlement 
documents and provide suggested order 
language that complies with the tax and 
legal requirements of a proper structured 
settlement. Their expertise in the area of 
structured settlements makes life easy for 
the legal, paralegal and secretarial staff of 
Creative Capital’s clients.
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