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In 2010, Fernando Hiciano ap-
peared before Justice Judith Gische 

in the New York State Supreme Court 
in Settlement Funding of New York 
(SFNY) v. Allstate Settlement. Hiciano 
petitioned the court for approval of 
an “absolute assignment” (transfer) 
of his structured settlement payment 
rights (income stream) to a factor-
ing company, Settlement Funding of 
New York (SFNY). The court learned 
that the petitioner was the recipient 
of 144 future periodic payments, each 
in the sum of $1,533 for an aggregate 
amount of $220,752, and that “the 
cost of buying a comparable annuity” 
would be a minimum of $170,291.

Hiciano was married with three chil-
dren ages 5 and under. He stated to the 

court that he needed the 
money to buy a truck and 
“to invest in inventory for 
his import/export business 
in the Dominican Repub-
lic.” He offered no further 
documentation to back up 
his business claims; did not 
have a lawyer; nor did he 
seek advice from a finan-
cial expert. The offer from 
SFNY to Hiciano, after de-
ducting commissions, legal 
fees, a processing fee and 
other charges, amounted to a paltry 
$18,511. Gische, employing in part a 
“totality of the circumstances test,” de-
nied this foolish request.

Gische made the right call. Selling 
future tax-free income at deep dis-
counts is often a desperate and eco-
nomically imprudent move. Yet the 
temptation to do so remains for some. 
In many of the cases we handle, the 
plaintiffs are unsophisticated consum-
ers of financial services, not necessar-
ily because of their education or socio-
economic status. To have any chance 
of success, plaintiffs must have a solid 
financial plan in advance of the judg-
ment or settlement. This plan must 
take into account future needs and 
liabilities, including debt reduction, 
home additions for disability ramps, 
college funding, medical expenses, etc. 

Studies have shown that failure to do 
so leaves the postsettlement client vul-
nerable to a host of financial horrors, 
including the possibility of squander-
ing all of the money in short order.

One solution by some is to simply 
structure the entire settlement. Used 
correctly, structured settlements are an 
effective solution for meeting a claim-
ant’s lifetime financial needs. However, 
it is our experience that placing 100 
percent of a settlement into a struc-
ture is not, in most cases, in the “best 
interests” of the client. The structure’s 
inherent inflexibility and the later and 
very natural demands for more liquid-
ity over a lifetime leave the plaintiff 
vulnerable and potentially at the mercy 
of factoring companies—ever circling, 
always waiting for cash needs to arise.

Plaintiffs need to protect themselves 
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from falling into the position of having 
to sell their structured payment stream 
for immediate cash. It works best to di-
versify, taking some of the settlement in 
cash and employing a financial/wealth 
adviser to protect, to invest, and to pro-
fessionally manage that money for the 
long run. The financial adviser becomes 
the filter and guide over the years to 
slow down and/or prevent foolish fi-
nancial impulses by the tort victim. 

In the early 1990s, factoring com-
panies began aggressively target-
ing structured settlement recipients 
through extensive television market-
ing. For the most part, they circum-
vented the rules established on the 
restrictions on assignment of payment 
rights and charged deep discounts to 
payees who were not able to compre-
hend the ultimate value of their future 
payments. It seemed clear to many 
that these factoring deals undermined 
the intent of Congress when it passed 
the Periodic Payment Settlement Act 
of 1982, which President Ronald Rea-
gan signed into law in January 1983.

To its credit, in 2001, in order to 
deter factoring companies from tak-
ing advantage of recipients who are 
entitled to receive tax-free settlement 
payments, Congress passed HR 2884, 
“Victims of Terrorism Tax Relief Act of 
2001,” which, inter alia, amended the 
Internal Revenue Code by imposing a 
40 percent excise tax on the factoring 
discount, unless the factoring trans-
action was approved in advance in a 
qualified order by a court of competent 
jurisdiction pursuant to an applicable 
state Structured Settlement Protection 
Act statute (SSPA). As a result, 48 states, 
including Connecticut, now have trans-
fer laws in place regulating the process.

In order to comply, Connecticut re-
quires certain disclosures to payees, 
domiciled in Connecticut, before en-
tering a factoring agreement (CT Pub-
lic Act No. 03-11-SB1059 and Conn. 
Gen. Stat. §52-225g-52-225l). In part, 
the act requires a disclosure of the “net 

advance amount” (the gross advance 
amount minus the aggregate amount 
of expenses), the discounted present 
value of payments to be transferred, 
and confirmation that the plaintiff/
petitioner sought independent profes-
sional advice from an attorney or oth-
er licensed professional adviser about 
the transfer (or knowingly waived this 
right to advice in writing). 

Proper Planning
In our view, when a payee petitions 

a court for leave to sell his or her struc-
tured settlement payment stream, it 
demonstrates a failure on the part of the 
settlement process. This day in court 
might have been prevented if proper 
planning had been established early on. 

And so, will the current Con-
necticut SSPA save payees from the 
predatory practices of some factoring 
companies? The act requires that the 
transfer must be in the payee’s best in-
terest, taking into account his or her 
dependents’ welfare and support (this 
includes a payee’s spouse and minor 
children and other people the payee 
is legally obligated to provide support 
for, including alimony) (Conn. Gen. 
Stat. §52-225i(1)). Can these issues be 
determined effectively by a court based 
on only “written responses” submitted 
with the application? Or does Con-
necticut merely have a rubber-stamp 
feel-good act that changes nothing and 
supplants the intent of Congress? Fill 
out the paperwork properly and off 
you go with your cash. 

It is difficult to know for certain the 
actual percentage of court approvals, 

but according to one author, judges 
across the U.S. “approve an overwhelm-
ing majority of transfers—about 95 per-
cent.” In the Hiciano case, the court saw 
a man who demonstrated a complete 
lack of adequate financial understand-
ing, was clearly being underpaid for his 
payment stream ($18,511 for a payment 
stream valued at more than $170,000) 
and, therefore, denied the petition. That 
case was easy. Some are less obvious.

There is a recent Connecticut case 
where a payee has petitioned the court 
to allow him to sell his structure to a 
factoring company, Novation Funding 
v. M. Glover-Superior Court, Judicial 
District of Ansonia-Milford, June 3, 
2014. This particular petitioner has 
eight children between the ages of 6 
to 18. He settled his case, in part, for 
a tax-free monthly structured settle-
ment payment of $4,654 for life, guar-
anteed for a minimum of 30 years (to 
protect his family should he die pre-
maturely), beginning in April 2016 (a 
guaranteed aggregate sum of $139,613 
with a discounted present value of 
$96,305). This gentleman is now at-
tempting to sell his structure before 
receiving his first check. The factoring 
company (from Florida) is offering to 
pay $40,125, which is just 27.9 percent 
of the aggregate guaranteed payout, 
and which is less than half of the pres-
ent value for the transfer. 

Will the superior court find the 
payee’s petition “fair and reasonable” 
and approve this proposed transfer, 
in spite of the petitioner’s apparent 
lack of financial prudence and good 
judgment? Is this what Congress 
intended when I.R.C. §5891 was 
passed? Is this the result the Con-
necticut Legislature intended when 
it passed the Connecticut SSPA?

Busy Judges
As noted above, we see a number of 

clients yearly that demonstrate a similar 
lack of financial sophistication and sa-
gacity. Sadly, it appears that most peti-
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tions to the state courts nationwide are 
successful. One Connecticut attorney 
told us recently, “These requests should 
never be put before a busy judge, a judge 
perhaps without any formal financial 
planning expertise to evaluate holisti-
cally such a request, and who may lack 
the time and the resources to properly 
make a determination.” 

We know that factoring compa-
nies buy these payment streams at 
deep discounts and then sell them 
to investors or bundle and securi-
tize them. To be profitable, must the 
discount taken by the factoring com-
panies be deep? We think not, un-
less the profit sought is substantially 
better than profit margins available 
generally in the investment market. 
Examining actual case files, such 
as those mentioned above, demon-
strates that most payees forfeit a con-
siderable sum when they sell. Can 
most payees understand the complex 
mathematical formulas, discount 
rates, implicit interest rates and dis-
counted present value concepts used 
to determine what they will get? 
Does or should the court put a limit 
on the discount rate it will allow in 
an attempt to keep it in line with ac-
tual market rates? 

In Connecticut, not less than 20 days 
before a scheduled hearing, the factor-
ing company (transferee) must file the 
necessary paperwork with the court, 
which includes a notification that any 
interested party is “entitled” to submit 
“written responses to the application” 
to the court or participate in the hear-
ing itself. There is nothing in Conn. 
Gen. Stat. §52-225g-52-225l that de-
mands the payee appear in person be-
fore the court. Not requiring an appear-
ance before the court is a mistake in the 
statute. A payee should be required to 
demonstrate in person that he or she 
has a compelling and reasonably in-

formed necessity before being able to 
sell his or her future periodic payment 
stream to a third party and that he or 
she understands all the ramifications. 

Without the benefit of active par-
ticipation or testimony by the plaintiff/
payee in open court, what percentage 
of Connecticut cases are likely to be re-
jected for such reasons as the plaintiff/
payee’s level of financial acumen, men-
tal capacity, age, maturity level, verifi-
able legitimate purpose of cash, other 
income sources (now needed to replace 
the structure), dependents, divorce 
and bankruptcy? Does the court have 
a standard list of questions, or does it 
work extemporaneously case by case? 

Some courts around the country 
have recognized that the evaluation of 
a payee’s “best interests” is analogous 
to “best interests” tests employed in 
family law, probate and guardian-
ship proceedings. If so, then why are 
so many apparently abusive transfer 
petitions approved? Congress and/
or the Connecticut Legislature must 
consider passing further legislation 
to prevent the citizenry from being 
taken advantage of in much the same 
way as the usury laws prohibit loan-
sharking and abusive interest rates 
from being charged.

Indeed, coauthor Martin Jacobson 
appeared on Capitol Hill on July 23 as 
a panelist at a seminar hosted by the 
American Association of People with 
Disabilities and the National Consum-
ers League on this very subject. A num-
ber of congressional staffers attended, 
motivated in part by a pending bill 
to curb abusive practices in factoring 
transactions. The panel discussion cen-
tered on the failure of existing legisla-
tion to adequately regulate the factor-
ing of structured settlement payment 
streams. Jacobson explained that in 
the early years of I.R.C. §5891 many 
judges would call him asking if pro-

posed transfers were “good deals” for 
the selling plaintiffs. Jacobson would 
do on-the-spot evaluations and advise 
the court accordingly. However, in re-
cent years, the calls from judges have 
stopped as the volume of these transfer 
applications has dramatically increased.

As stated above, the feeling is that the 
large volume of these cases has resulted 
in a level of rubber-stamped approvals 
being given. In the absence of further 
congressional action, the Connecticut 
Legislature should pass tougher con-
sumer protection legislation on this is-
sue, which should at a minimum pro-
hibit factoring discounts greater than 
five points above prime. A good model 
for the Connecticut Legislature is the 
North Carolina SSPA, §1-543.12, sub.
(6). Payee attendance in court should 
also be required.

Is the Connecticut Legislature ready 
to protect personal injury victims from 
being victimized a second time? We 
hope so. ■
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