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During the Fall Legislative  
Session, PAJ supported Legis-
lation that would have given 

plaintiffs’ counsel, at their option, the right to 
potentially argue for specific money damages 
for non-economic losses. There was a hear-
ing before the Senate Banking and Insurance 
Committee at which time Senator Donald 
White, a Republican from Indiana County, 
remarked, “How come I never hear any com-
plaints from my constituents that this is a 
problem that needs to be addressed?” 

The truth of the matter is when we advo-
cate for protecting or expanding our clients’ 
rights, we are really advocating for those indi-
viduals who have not yet been killed, injured 
or disabled by the negligence of others.  
Virtually any type of change in the law would 
only apply to our future clients who have 
not yet walked through our office doors. But 
how can future clients lobby their state leg-

islators for a change in the law to expand 
their rights as an injured victim, when they  
have no way of knowing that they will be a  
victim of negligence or medical malpractice?  
Obviously they can’t and that is why we must 
be their voice. 

You had to attend the hearing on House 
Bill 2246 to fully appreciate the resolve of our 
opponents who want to strip our clients of the 
protections they currently possess under the 
law in Pennsylvania.

To counteract these efforts, we as an orga-
nization need to change the conversation. 

PAJ, through Craig Giangiulio [craig@pajus-
tice.org], our Executive Director and Robert 
Bershad [robert@pajustice.org], our Commu-
nications Manager, is prepared to assist our 
members in changing the story. 

For example, if you have a case that demon-
strates the importance of the concept of joint 
and several liability which allowed your cli-
ent to obtain a recovery, ask your client if they 
will allow their story to be told. Once you have 
obtained your client’s permission to publicize 

their case story, our Communications Depart-
ment can use the various resources of our web-
site, press releases and newsletters, including 
letters to legislators, to give real life examples 
of why joint and several liability is an impor-
tant protection that should not be abrogated 
or reduced. Our search for these stories is not 
limited to issues solely regarding joint and 
several liability. Cases that show why a cap on 
damages, particularly in medical malpractice 
cases, would be unfair to a victim of medical 
negligence are also needed. 

We need to tell the stories of our existing  
clients to protect the rights of our future cli-
ents so they can enjoy the same full protection 
of the Constitution and Laws of Pennsylvania 
that our current clients possess. 

Tim Conboy serves as President of the  
Pennsylvania Association for Justice and is a 
Champion of Justice Member. He is happy to 
receive your comments, criticisms or thoughts 
by email, tconboy@pajustice.org, or by phone, 
800.222.8816.
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Mark Phenicie, Esquire

Election Day 2010 across the nation showcased enor-
mous Republican victories from top to bottom in 
almost every state except California and New York. 
Voters, frustrated by high unemployment and deficits, 
solidly rejected President Obama and the Democratic 
Party. Pennsylvania was no exception.

In Pennsylvania, Governor-elect Tom Corbett won a 
decisive victory over Dan Onorato, while Senator-elect 
Toomey won narrowly over Congressman Sestak for 
U.S. Senate.

The state House of Representatives will now be con-
trolled by a Republican majority after a net gain of 12 
seats, leaving the House at 112-92, the largest Repub-
lican margin since 1954. Unfortunately, nearly all of 
these new Republicans do not have a pro civil justice 
view of the rights of our clients.

Responding to the change in the balance of power, 
your PAJ leadership is moving forward in a pro-active 
way:

• We’ll continue to assess the threat to our clients’ 
rights, and we’ll be meeting with the new legislators 
from both parties, and with those lawmakers who 
ascend to new leadership positions. 

• Our efforts will focus on both parties and both 
houses of the state legislature. 

• As trial lawyers, we will play to our strength: Work-
ing within the rule of law and the legislative procedure 
to resist or limit the impact of proposed legislation on 
our clients’ rights.   

We have been successful before and we are commit-
ted to using all the advocacy skills of the organization 
to protect our clients’ rights. 

Mark Phenicie is PAJ’s Legislative Counsel.
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Report from Justice Business Partner Creative  
Capital Inc.: Plaintiff Attorneys Need Protection
Martin Jacobson, Esquire

As Counsel to Creative Capital, Inc., one of the 
nation’s leading structured settlement provid-
ers, I have seen two decisions by some trial 
attorneys that raise questions regarding the 
potential for future malpractice claims by dis-
gruntled past clients.

The first is the outright rejection of a struc-
tured settlement without the pros and cons 
of a structure being discussed with the cli-
ent by a trusted expert who is knowledgeable 
with those advantages and disadvantages. 
Does this constitute an omission, i.e., a lack of 
“informed consent”, if the client dissipates the 
settlement proceeds prematurely? Across the 
country, there have been an increasing num-
ber of “failure to inform” actions by plaintiffs 
against their prior counsel. I am aware of at 
least one appellate decision that upheld such 
a claim as a viable cause of action and am 
unaware of any decision that has rejected the 
viability of these claims.

As a trial attorney, I understand the hesita-
tion to make “business decisions” for clients 

and/or reluctance to offer “investment advice.” 
However, is it not within plaintiff counsel’s 
scope of professional services to offer clients 
settlement advice such as options and alterna-
tives that may only be available at the time of 
settlement? I suggest there is a significant dis-
tinction between offering investment advice 

and providing clients with important informa-
tion which they may consider in reaching their 
own informed decisions.

The Internal Revenue Code requires that 
future periodic payments must be “fixed and 
determinable” as to timing and amount at 
the time of settlement. The option of a struc-
tured settlement is lost after a cash settle-
ment is accepted and closing documents are 
executed.

My suggestion, an approach employed by 
most of our trial attorney clients, is to recom-
mend to plaintiffs that they meet with a struc-
tured settlement professional to discuss the 

advantages, limitations and Internal Revenue 
Code requirements of a periodic payment 
plan. Thus, counsel satisfies the obligation of 
advising the client of settlement options and  
alternatives while avoiding the risk of making 
a business decision on behalf of the client.

A second, equally important decision, 
which may create exposure, is the acceptance 
of a defense broker’s advice, periodic payment 
proposal and annuity placement. Has the  
trial attorney satisfied his or her due diligence  
obligation when accepting the representations 
of a defense broker, who clearly answers to a 
different master? For example, was the annu-
ity pricing of all highly rated life insurance 
companies compared and presented to be 
certain that the most competitive annuity cost 
was selected? Did the casualty carrier influ-
ence / pressure / steer the defense broker to 
select a life company because of economic ties 
between the casualty and life insurers? Were 
any other economic incentives to the defense 
broker “in play”?

A best practice approach of retaining  
your own structured settlement professional, 

whose duties and loyalty is only to you and 
your client, will address these and other risks 
and ensure that you receive unbiased ser-
vices and protection of your interests. You will 
not be billed for these consulting services as 
plaintiff and defense brokers’ compensation is 
paid by the life company if your client selects a 
periodic payment plan. 

Martin Jacobson, Esq. is Vice President and 
General Counsel of Creative Capital Inc.
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Watching yet another commercial pushing 
cut-rate auto insurance, I find myself talking 
to the TV set:

“Do these ‘barely legal’ motorists under-
stand the consequences of buying minimum 
coverage?”

In Pennsylvania, trial lawyers know that the 
minimum coverage requirements are $15,000 
bodily injury for one person and $30,000 for 
two or more persons in an automobile acci-
dent. These limits were established in 1974 
and have never been adjusted for inflation. In 
most cases, this isn’t enough to pay the client’s 
medical expenses.

Recently, the Pennsylvania Association for 
Justice and the Philadelphia Trial Lawyers 
presented testimony before the state Senate 
Democratic Policy Committee on proposed 
legislation to bring the Commonwealth into 
the 21st century (See Page 6). Senate Bill 1460 
would increase the mandatory minimum 
amount of liability from $15,000 to $30,000 for 
one person and from $30,000 to $60,000 for 
two or more.

Although this bill has not become law, it is an 
example of how trial lawyers are trying to level 
the playing field for injured motorists.

At the hearing in Philadelphia, Vice Presi-
dent Scott Cooper testified that Pennsylva-
nia has one of the lowest liability minimum 
amounts. Maryland recently enacted an 
increase. Cooper said: “In 1974, Kellogg’s 
Cornflakes cost 43 cents, a Pepsi was 88 cents 
and a Hershey Bar was 15 cents.” After 36 years, 

it’s time for Pennsylvania to change.
The positive effects of the bill are:
• It would give individuals the option to 

purchase more uninsured and underinsured 
motorist coverage at the minimal levels,

• More monies will be available to pay out 
of pocket expenses so that a person injured by 
a driver with minimal coverage will not be left 
with not only the injury but no way of paying 
medical bills; and 

• The injured victim will be compensated 
as opposed to under-compensated when the 
wrongdoer has only minimal coverage.

PTLA President Ron Kovler spoke about 
the human cost to these coverage tragedies. 
He invited his client, Patricia Boyle, who was 
hit by a van driver carrying minimum cover-
age, and her bills for treatment and care far 
exceeded $15,000.  

Every day, we see individuals like Ms. Boyle 
who were serious injured, but had only mini-
mal insurance protection. This bill would offer 
a little more protection for injured motorists, 
particularly ones with lower incomes who are 
most in need. 

Mitchell Clair, a sole practitioner in Lafayette 
Hill, is Chair of PAJ’s Automobile Law Section 
and a President’s Club Member.
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