
In 2012 I published an article in NYSTLA’s Legal Journal, Bill of Particulars, entitled, 
“Ethical Considerations in Personal Injury Settlements and Lien Resolution”.   The 

article covered several important settlement subjects, not the least important of which was 
the requirement that every attorney know the true judgment value of every case prior to 
engaging in settlement discussions or mediation.

Since the enactment of NY’s Periodic Judgment statutes (CPLR Articles 50-A & 50-B) in 1985 
and 1986 respectively, attorneys cannot know the true judgment value of their cases without 
first obtaining a 50-A or 50-B analysis (including an annuity quote for the future payment 
stream).  Both plaintiff and defense counsel must have this information to be able to inform 
their respective clients of the value to the plaintiff and exposure to the defendant.

A Case in Point
About a year before I wrote the Ethical Considerations article I assisted a plaintiff attorney in 
the following situation:

Plaintiff’s attorney had made an $8MM demand (in a clear liability case) based on the cost to 
fund a life care plan for the plaintiff.  The demand included a modest and sustainable sum for 
past and future pain and suffering.

Defendant had made its “maximum” counter offer of $2MM.  The case was scheduled for trial. 

After reviewing the file, including the exchange of expert reports pursuant to CPLR 3101 
(d), my office prepared a 50-B analysis of both sides’ anticipated proofs at trial. We thus  
determined that should the plaintiff prevail at trial, the cost to the defendant of paying for 
the judgment, (after the projected verdict is converted to a judgment per 50-B), would be 
nearly $30MM.  This figure included the cost to fund the annuity that the statue requires the 
defendant to provide.

The same type of analysis based on the defendant’s anticipated damage testimony came to 
almost $15MM.
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I suggested to plaintiff’s counsel that I meet with defendant’s 
attorneys for the sole purpose of educating them (so that 
they could educate their client) as to the actual exposure their 
client faced.  If successful, this would theoretically induce a 
better counter offer after defense counsel educated their 
client.  I told plaintiff’s attorney that I would set up the meeting 
by explaining that I had no authority to settle the case, but 
that I thought progress could be made toward settlement if 
both sides understood the implications of a 50-B judgment at 
this pre-trial point in time.

Defense counsel (all 6 of them) agreed to see me.  I brought  
Creative Capital’s analyses with me which were prepared by 
Morris Lener.

At the meeting I explained what we had done using plaintiff’s 
experts’ reports and anticipated testimony and how we came 
up with the $30MM figure.  Defense counsel was incredulous, 
to say the least.  As the meeting ended, I suggested that 
they send our analysis to their economist for review, and if he 
thought our calculations were correct to invite me back.

One week later I again appeared in defense counsels’ office 
and was only told that the defense economist agreed with our 
50-B calculations, but that damages at trial would be much 
less since the defendant’s life care plan was more realistic 
and sure to be accepted by the jury.

Anticipating this, I then produced our 50-B analysis of 
defendant’s anticipated trial proofs, eg. the $15MM cost 
to fund.  Defense counsel was flabbergasted once again; 
needed to huddle for a few minutes; and then asked me if 
I could come back in yet another week, but this time bring 
plaintiff’s counsel with me.

One week later plaintiff’s counsel and I appeared in the same 
defense conference room facing the whole team.  After the 
small talk, the lead defense attorney said to plaintiff’s counsel, 
“is your $8MM demand still on the table?”  Plaintiff’s counsel 
said, “yes”, and the case settled. Just that fast!

Practical Application of Ethics Article
The “case in point” above was the catalyst that got me to 
write my Ethics article.  But since that time, we have used 
this approach at mediation, settlement conferences and 
before JHOs with much success.  Recently, after a JHO in the 
Bronx opined that plaintiff’s case was worth $250,000 and 
that plaintiff’s $2.7MM demand was unjustifiable, I explained 
our 50-B analysis, how defendant’s cost to fund would be 
approximately $4.2MM, and that factoring in a 35% risk of 
loss results in a $2.7MM demand, quite appropriate under 
the circumstances.

Within minutes of completing my 5 – 10 minute presentation 
the JHO stated that he would recommend that the defense pay 
$1,250,000 to settle this case. Just that fast!  Subsequently, 
after the conference ended and we were out on the 6th floor 

of Bronx Supreme, defense counsel requested a copy of our 
analysis and article so he could “educate” his client.  The 
next conference is in February.  

What We Offer 
This approach has proven so valuable to our attorney clients 
in New York that we are setting aside entire days, usually one 
a month, where we set up shop in a law firm’s offices where 
partners and associates can stop in during the day for an on 
the spot 50-A or 50-B analysis.  Those attorneys who “get it” 
realize that arming themselves with this information will lead 
to better, faster settlements.  And since we never charge for 
any of our services, there is no downside risk to engaging 
Creative Capital for this work.
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