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Balancing Plaintiffs’ Income and Medicare’s Interest
Professionals need to ensure compliance with federal regulations

By MARTIN JACOBSON and  
PAUL K. ISAAC

As most trial lawyers know, when a per-
sonal injury lawsuit settles it is incum-

bent on the parties to protect Medicare’s 
interests by: (a) repaying any conditional 
payments advanced by Medicare to pay for 
treatment related to the occurrence, and (b) 
taking reasonable good-faith steps to make 
sure that Medicare is not going to be charged 
with paying for future treatment related to 
the occurrence, where the plaintiff was likely 
compensated for those future medical costs 
in the settlement.

“[T]he prohibition from billing Medicare 
for future services extends to all those services 
related to what was claimed and/or released in 
the settlement, judgment, or award. Medicare’s 
payment for those same past services is recov-
erable and payment for those future services is 
precluded by Section 1862(b)(2)(A)(ii) of the 
Social Security Act.” Centers for Medicare and 
Medicaid Services Handout/Stalcup Memo-
randum, May 25, 2011.

Failure to repay conditional payments out 
of the settlement proceeds puts all parties, their 
counsel and defendant’s insurers at risk of be-
ing charged with reimbursing Medicare out of 
their own pockets. See U.S. v. Harris, 2009 WL 
891931 (N.D.W.Va.). Statutory penalties may 
also apply. 

“In order to recover payment made under 
this subchapter for an item or service, the 
United States may bring an action against 
any or all entities that are or were required 
or responsible (directly, as an insurer or 
self-insurer, as a third-party administrator, 
as an employer that sponsors or contributes 
to a group health plan, or large group health 
plan, or otherwise) to make payment with 
respect to the same item or service (or any 

portion thereof) under a pri-
mary plan. The United States 
may, in accordance with para-
graph (3)(A), collect double 
damages against any such en-
tity. In addition, the United 
States may recover under this 
clause from any entity that 
has received payment from 
a primary plan or from the 
proceeds of a primary plan’s 
payment to any entity.” See 42 
U.S.C. 1395y(b)(2)(B)iii.

Failure to protect Medi-
care’s future interests can have 
grave consequences to the plaintiff, includ-
ing requiring the plaintiff to spend down his/
her entire settlement for future treatment 
before Medicare will come back in and cover 
needed medical services for occurrence-re-
lated injuries. Even though this position has 
not yet been reduced to formal regulation in 
liability cases, it has been made very clear by 
CMS officials that this is their position in in-
terpretation of the exclusion provisions of 42 
U.S.C. 1395y. 

Adding confusion to an already complex 
area of practice is the fact that the statute 
and published memoranda require the set-
tling parties to protect Medicare’s interests, 
but do not state how that is to be accom-
plished in liability cases. Memoranda and 
regulations issued by the federal govern-
ment which provide guidance on these is-
sues in workers’ compensation cases, while 
not specifically applicable to liability cases, 
have been generally relied on by CMS to 
enforce its position in liability cases. “The 
law requires that the Medicare Trust Funds 
be protected from payment for future ser-
vices whether it is a Workers’ Compensa-
tion or liability case. There is no distinction 

in the law.” Stalcup memo, supra.
“Each attorney is going to have to decide, 

based on the specific facts of each of their cas-
es, whether or not there is funding for future 
medicals and if so, a need to protect the trust 
funds. They must decide whether or not there 
is funding for future medicals. If the answer for 
plaintiffs counsel is yes, they should to see to it 
that those funds are used to pay for otherwise 
Medicare covered services related to what is 
claimed/released in the settlement judgment 
award.” Stalcup memo, supra.

Does this position create liability for plain-
tiffs counsel to CMS? We would strongly ar-
gue no. 

Could this interpretation create liability 
for plaintiffs counsel to plaintiff where the 
beneficiary is denied coverage for post-
settlement treatment for failure to consider 
Medicare’s interests? We would suggest, 
quite possibly, yes.

We know of at least one significant case 
where Medicare denied extensive, necessary 
future coverage based on the failure to pro-
tect its interests. With mandatory reporting 
imposed on defendants, it is likely that we 
will see more such cases in the future.
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Medicare’s Future Interests
When should you protect Medicare’s 

future interests? The proper answer is it 
depends. There is no formulaic answer sub-
ject to mathematical computation. Some of 
the important factors depend on what oc-
curred in your case, what occurred at the 
settlement or trial, the realistic assessment 
of your client’s future Medicare-covered 
treatment, your client’s future Medicare 
reliance, the size of the settlement, the re-
alistic allocation of the settlement to future 
covered medical costs, etc. Why do we use 
the word “realistic”? This is due to the fact 
that Medicare never accepts self-serving 
allocations without questioning them. In 
fact, Medicare has published that “the only 
situation in which Medicare recognizes al-
locations of liability payments to nonmedi-
cal losses is when payment is based on a 
court of competent jurisdiction’s order after 
their review on the merits of the case.” 

Medicare’s fallback position, in the 
event that it determines that its interests 
were not adequately protected, is: “Option 
1. The individual/beneficiary pays for all 
related future medical care until his/her 
settlement is exhausted and documents 
it accordingly.” Advanced Notice of Pro-
posed Rulemaking, Federal Register, Vol. 
77 No. 116, June 15, 2012.

There are situations where it would be 
reckless not to consider Medicare’s future 
interests. An obvious high-risk situation 
would be where your client is now, or is 
reasonably likely in the foreseeable future, 
to be a Medicare beneficiary and com-
pletely closes out their (companion) work-
ers’ compensation case, including medical 
costs, in exchange for a reduction in the 
compensation lien. Cases where your cli-
ent is a Medicare recipient and you have ar-
gued throughout the litigation for damages 
for significant future medical costs are also 
high risk.

For these reasons, where there is a 
likelihood of future Medicare involve-
ment, it is important that plaintiffs 
counsel retain experts who are familiar 
with Medicare’s position. 

Medicare Set Aside Accounts
Medicare Set Aside (MSA) accounts, of-

ten used in workers’ compensation cases, 
are frequently used in liability cases to dem-
onstrate the parties’ good faith in protect-
ing Medicare’s interests. Essentially, a MSA 
professional allocator reviews plaintiff ’s 

last two years of actual medical records and 
provides a report detailing all of plaintiff ’s 
anticipated future medical treatments and 
medications related to the occurrence, in-
cluding pricing, over the plaintiff ’s antici-
pated life expectancy.

In one case which we will call the Amy 
Smith case, the plaintiff ’s life expectancy 
was determined to be 30 years from the 
date of settlement. The total future antici-
pated medical expense, including prescrip-
tion drugs, was determined to be $624,947. 

The MSA report was prepared by a certified 
Medicare professional and provided the detail 
of all anticipated components of future care re-
lated to the occurrence. The report concluded 
that Medicare’s interests would be protected 
if the plaintiff set aside, out of the settlement 
proceeds, $624,947 to be held in a separate seg-
regated interest-bearing account, to be used by 
plaintiff after settlement for all treatment and 
medications related to the occurrence (and 
not for anything unrelated to the occurrence). 
By doing this, plaintiff would be protecting 
her own interest in being able to have Medi-
care pay for her occurrence-related treatment 
in the event the money she set aside became 
exhausted. Plaintiff would not, under such cir-
cumstances, have to dip into the balance of her 
net settlement to pay for occurrence-related 
medical treatment or medication.

It is clear, however, that when money 
is set aside to protect both Medicare and 
the plaintiff, the plaintiff may not use that 
money arbitrarily. Her use is restricted as 
explained above. Unused funds at plain-
tiff ’s death will pass pursuant to the plain-
tiff ’s wishes.

More Money Available Now
In lieu of setting 100 percent of the 

projected MSA money aside in a single 
lump sum, the plaintiff has the right to 
set aside a certain amount of seed mon-
ey now and arrange for an annuity to be 
purchased which will pay the balance of 
the total required amount into the MSA 
account in equal annual payments begin-
ning one year from settlement.

In the Amy Smith case, the MSA amount 
was $624,947. The plaintiff had the option 
to pay $73,251 in seed money into the MSA 
account immediately, followed by 29 annu-
al payments of $19,024 to be funded with 
an annuity. Using the structured settlement 
annuity approach resulted in a MSA saving 
to plaintiff between $196,762 and $227,479.

The chart on this page shows the differ-
ent types of possible annuities. Which one 
would you recommend to your client?

Choosing Annuity Type
In this example, a “Certain Only” annuity 

pays for a fixed period of years and stops. The 
plaintiff has complied by funding the MSA. 
Any unused money in the MSA account at 
plaintiff ’s death will go to plaintiff ’s heirs. Us-
ing this approach, the plaintiff will only have 
to spend $397,491 ($73,251 in seed money 
plus $324,240 in annuity cost) to meet her 
$624,970 MSA obligation. Clearly, the annui-
ty approach puts $227,479 of additional funds 
at plaintiff ’s disposal now. This money may be 
taken in cash, invested or placed into a struc-
tured settlement which will provide plaintiff 
with an individually designed and tailor-
made additional tax-free income stream to be 
used by plaintiff at her discretion.

In contrast, a “Life Only” annuity option 
would save the plaintiff less money now, and 
would provide her family with no guaranteed 
payments after plaintiff ’s death, so there does 
not seem to be a good reason to recommend 
this option over the Certain Only plan.

Finally, the “Certain & Life” option would 
save the plaintiff approximately $31,000 less 
than the Certain Only option, thereby making 
it seem to be a less attractive plan. However, if 
the plaintiff outlives her 30-year projected life 
expectancy, payments would continue for plain-
tiff’s entire life. This would provide the plaintiff 
with the possibility of retaining and using those 
payments without depositing them into the 
MSA account since her only obligation is to 
make deposits totaling $624,970.

As demonstrated, the structured-set-
tlement approach provides more flexibil-
ity than lump-sum single-payment MSA 

Cost Savings When Funding the MSA with a Structured Annuity

AMY SMITH MSA ALLOCATION - $624,970
Annuity Type Seed Money Annuity Cost Total MSA Cost Savings to Plaintiff

(1) Certain Only Annuity $73,251.00 + 324,239.80 = $397,490.80 $227,479.20

(2) Life Only w/Rated Age $73,251.00 + 329,838.95 = $403,089.95 $221,880.05

(3) Certain & Life w/Rated Age $73,251.00 + 354,956.90 = $428,207.90 $196,762.10
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funding and puts more money in plaintiff ’s 
pocket for her personal discretionary use. 

Right MSAP Professional
Where MSA consideration is warranted, 

you should always retain an expert on behalf 
of the plaintiff and never rely on one retained 
by the defendant/carrier. We have seen MSA 
reports on the same plaintiff vary by hun-
dreds of thousands of dollars. The reason is 
simple. Those MSAs drafted to “protect” the 
defendant/carrier (there is no authority for 
this need) tend to “stuff the box” and include 
many uncovered or unrelated charges. Addi-
tionally, plaintiffs counsel would be unwise 
to turn over the client’s complete medical re-
cords to the defendant’s representative. For 
this reason many treatments or diagnoses 
which might affect plaintiff ’s life expectancy 
remain unknown to the defendant’s MSA 
expert. Rated ages are extremely important 
in MSA calculations and could reduce the 
MSA significantly, depending on the condi-
tion, even if unrelated to the claim.

Reducing Payment Claim
Every plaintiffs attorney by now knows 

that unrelated charges can and should be 

removed from the conditional payment 
summary or final demand. However, there 
are many legal and equitable challenges to 
correctly billed charges that an expert fa-
miliar with Medicare’s rules and procedures 
can make. In fact, tens of millions of dollars 
have been returned to plaintiffs over the last 
several years using those challenges.

Conclusion
The right combination of professionals, in-

cluding the structured settlement consultant 
and MSA professional, will result in a smaller 
conditional payment payback; smaller MSA 
allocation; and more of the settlement avail-
able to the plaintiff for plaintiff ’s discretionary 
use. In many cases, this will make settlement 
easier to achieve for plaintiffs counsel. ■

Martin Jacobson is vice president and gen-
eral counsel of Creative Capital Inc. He is also 

a licensed attorney in New York and New 
Jersey with extensive trial experience in both 
state and federal court. He can be reached at 
martin.jacobson@creative-capital.com. Paul 
K. Isaac is a trial attorney and the founding 
member and managing partner of Precision 
Resolution LLC. He can be reached at isaac@

precisionlienresolution.com.
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