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Many trial lawyers and mediators have come to recognize the significant impact that New York’s 
Periodic Judgment Statutes [CPLR Art. 50-A and 50-B] have at mediation.  Sometimes referred to as 
the “multiplier effect,” a 50-A or 50-B analysis performed prior to mediation can be a powerful tool 
to educate all parties as to the defendant’s true exposure in a personal injury case.  

Traditional valuation methods almost always fall far 
short of establishing the defendant’s actual exposure 
at trial.  The simple reason for this is defendant’s 

needs-based methodology for determining the present 
value of plaintiff ’s future damages, rather than the pres-
ent value of plaintiff ’s future damages as calculated under 
CPLR 50-B (i.e. a potential verdict as the measure of defen-
dant’s maximum exposure rather than the real world present 
value of that same element of damage).

CPLR 4111(f), CPLR 5041(e) and two cases decided 
by the Court of Appeals, Schultz v. Harrison Radiator Div. 
Gen. Motors, 90 N.Y.2d 311 (1997), and Troy Bryant v. New 
York City Health and Hospitals Corp., 93 N.Y.2d 592 (1999) 
present a two-pronged problem for defendants: the size of 
the jury verdict on future damages, and the 50-B present 
value calculation of the jury verdict on future damages. 

the jurY verdiCt

1. CPLR 4111(e) states, “. . . In actions in which article 
fifty-A or fifty-B of this chapter applies, in computing 
said damages, the jury shall be instructed to award the full 
amount of future damages, as calculated, without reduction 
to present value.”  
2. In Schultz, the court ruled, “. . . We hold that Supreme 
Court properly applied the 4% adjustment to structured 
payments of future damage awards as required by CPLR 
5041(e), in addition to permitting evidence of inflation 
at trial [emphasis added] . . .”  Schultz, supra at 315.
Per CPLR 4111(f), the jury is instructed to render 

an un-discounted award based on the future value of said 
award.  Per Schultz, the jury is allowed to take inflation tes-
timony into account when rendering their un-discounted 
award.  This results in the jury’s award amounting to the 
future payout with inflation rather than the real world pres-
ent value.  A simple example is an award for loss of earn-
ings where plaintiff ’s expert testifies to a loss of an income 
of $50,000 a year with a work-life expectancy of 30 years 
and 3% annual raises (inflation).  Assuming the jury agrees 
with the testimony and does not take inflation testimony 
into account, the jury would award ($50,000 a year * 30 
years or) $1.5 million.  Assuming this $1.5 million was 

invested by plaintiff over this 30 year period with a return 
of approximately 2.8% per annum, this investment would 
be able to provide plaintiff with the $50,000 a year for 30 
years increasing 3% as testified to by plaintiff ’s economist 
calculated as depicted in Table 1 on the next page.

Assuming inflation (in this case, annual income 
increase) remains at 3% for the entire 30 year duration of 
the future wage award, the plaintiff would be made whole 
by a jury award of $1.5 million invested at approximately 
2.8% for 30 years.  This is what the plaintiff would need.  
However, under Schultz, the jury would be allowed to 
take into account the 3% inflation which plaintiff ’s expert 
would offer at trial.  Thus, the jury’s un-discounted award 
would be for the future payout with 3% inflation in the 
amount of $2,378,771 rather than $1.5 million.

whY is inflation testiMonY under Schultz not a 
windfall to Plaintiff?
The decision in Schultz further states, 

“. . . Thus, because the ‘interest factor’ does not expressly 
include ‘inflation’ as one of its components, precluding expert 
testimony on inflation would erode the compensatory function 
of damages awards as inflation would be entirely removed 
from the calculation of future damages.   An inflation adjust-
ment, as such, does not provide additional compensation for 
a plaintiff above and beyond the damages already awarded; 
rather, it ensures that the passage of time will not devalue 
the award because of a general rise in prices for goods 
and services, including such items as medical care. 
Consequently, some adjustment for inflation, whether made 
by a jury and incorporated in the verdict, or made by a court 
after the verdict has been rendered, should occur.  Otherwise, 
plaintiffs might receive less than the full recovery contemplated 
by CPLR 4111(f). . . “[emphasis added] Schultz, supra at 
319.

It is evident that it is the concern for a possible rise 
in prices [inflation] after the verdict that resulted in the 
Schultz decision.  The Court’s emphasis in Schultz was not 
the possible windfall to the plaintiff as a result of infla-
tion testimony, but the possible shortfall to the plaintiff 
should an increase in inflation in the future result in the 
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plaintiff running out of money prematurely.  Continuing 
the same example detailed above, assume plaintiff received 
this $2,378,771 award and invested in a fixed, thirty year 
investment which, at the time of the verdict, had a 2.8% 
interest rate.  Further assume that soon thereafter, inflation 
increased such that the average rate of inflation through-
out the thirty year period was 6.06%.  In order for the 
plaintiff to be made whole, plaintiff would need the entire 
$2,378,711 jury award to account for the income loss as a 
result of 6.06% inflation detailed as follows in Table 2.

Present value CalCulation under CPlr 50-B
1. CPLR 5041(e) calls for a present value calculated 

by “applying the discount rate in effect at the time 
of the award to the full amount of the remaining 
future damages.”   “The annual payment for 
the first year shall be calculated by dividing the 
remaining amount of future damages by the 
number of years over which such payments shall 
be made and the payment due in each succeeding 
year shall be computed by adding four percent to 
the previous year’s payment . . .”

 BEGINNING   2.80% INCOME WITH  ENDING  

YEAR BALANCE  INTEREST  3% INFLATION  BALANCE 

1...................$1,500,000  .......................$42,070  ............................($50,000) ...........................$1,492,070 

2...................$1,492,070  .......................$41,847  ............................($51,500) ...........................$1,482,417 

3...................$1,482,417  .......................$41,577  ............................($53,045) ...........................$1,470,949 

4...................$1,470,949  .......................$41,255  ............................($54,636) ...........................$1,457,568 

5...................$1,457,568  .......................$40,880  ............................($56,275) ...........................$1,442,172 

6...................$1,442,172  .......................$40,448  ............................($57,964) ...........................$1,424,657 

7...................$1,424,657  .......................$39,957  ............................($59,703) ...........................$1,404,911 

8...................$1,404,911  .......................$39,403  ............................($61,494) ...........................$1,382,820 

9...................$1,382,820  .......................$38,783  ............................($63,339) ...........................$1,358,265 

10.................$1,358,265  .......................$38,095  ............................($65,239) ...........................$1,331,121 

11.................$1,331,121  .......................$37,333  ............................($67,196) ...........................$1,301,259 

12.................$1,301,259  .......................$36,496  ............................($69,212) ...........................$1,268,543 

13.................$1,268,543  .......................$35,578  ............................($71,288) ...........................$1,232,833 

14.................$1,232,833  .......................$34,577  ............................($73,427) ...........................$1,193,983 

15.................$1,193,983  .......................$33,487  ............................($75,629) ...........................$1,151,841 

16.................$1,151,841  .......................$32,305  ............................($77,898) ...........................$1,106,248 

17.................$1,106,248  .......................$31,026  ............................($80,235) ...........................$1,057,039 

18.................$1,057,039  .......................$29,646  ............................($82,642) ...........................$1,004,043 

19.................$1,004,043  .......................$28,160  ............................($85,122) ...........................$947,081 

20.................$947,081  ..........................$26,562  ............................($87,675) ...........................$885,968 

21.................$885,968  ..........................$24,848  ............................($90,306) ...........................$820,511 

22.................$820,511  ..........................$23,013  ............................($93,015) ...........................$750,509 

23.................$750,509  ..........................$21,049  ............................($95,805) ...........................$675,753 

24.................$675,753  ..........................$18,953  ............................($98,679) ...........................$596,026 

25.................$596,026  ..........................$16,716  ............................($101,640) .........................$511,103 

26.................$511,103  ..........................$14,335  ............................($104,689) .........................$420,749 

27.................$420,749  ..........................$11,801  ............................($107,830) .........................$324,720 

28.................$324,720  ..........................$9,107  ..............................($111,064) .........................$222,762 

29.................$222,762  ..........................$6,248  ..............................($114,396) .........................$114,614 

30.................$114,614  ..........................$3,215  ..............................($117,828) .........................$0 

                         Future payout with 3% inflation:  ($2,378,771)

TABLE 1: LOSS OF INCOME – HOW INTEREST & INFLATION IMPACT FUTURE PAYOUTS
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2. In Bryant, the court confirmed “that the [4%] 
additur [in CPLR 5041(e)] should be included 
before calculating attorneys’ fees.“  Bryant, supra at 
604.

While CPLR 5041(e) detailed the methodology for 
determining present value under CPLR 50-B, Bryant con-
firmed that the full [remaining] jury award is used to adjust 
to present value and the 4% statutory increase is included 
in the present value calculation.

When CPLR 50-A and 50-B were enacted, discount 
rates were approximately three times higher than at present.  
In addition, the 4% statutory increase was fixed, not tied 

into any index.  As a result, under current market condi-
tions, the 50-B present value calculation results in a higher 
amount than the award itself.  

Continuing the same example detailed above, under 
CPLR 5041(e), the jury award of $2,378,771 is discounted 
by the rate in effect on the damage decision date and 
increased by the statutory 4%.  Assuming the 2.61% rate of 
the thirty year Treasury in effect on March 31, 2016 [and, 
for this purpose, not taking into account the deduction of 
the first $250,000 of future damages paid in cash or litiga-
tion expenses] the present value of the $2,378,771 award 
would be $2,862,777, almost double plaintiff ’s actual loss 

TABLE 2: LOSS OF INCOME AS A RESULT OF INFLATION
 BEGINNING   2.80% INCOME WITH  ENDING  
YEAR BALANCE  INTEREST  6.06% INFLATION  BALANCE 

1...................$2,378,771  .......................$66,716  ............................($50,000) ...........................$2,395,487 

2...................$2,395,487  .......................$67,185  ............................($53,032) ...........................$2,409,641 

3...................$2,409,641  .......................$67,582  ............................($56,248) ...........................$2,420,975 

4...................$2,420,975  .......................$67,900  ............................($59,658) ...........................$2,429,217 

5...................$2,429,217  .......................$68,131  ............................($63,276) ...........................$2,434,072 

6...................$2,434,072  .......................$68,267  ............................($67,113) ...........................$2,435,226 

7...................$2,435,226  .......................$68,300  ............................($71,183) ...........................$2,432,343 

8...................$2,432,343  .......................$68,219  ............................($75,499) ...........................$2,425,063 

9...................$2,425,063  .......................$68,015  ............................($80,077) ...........................$2,413,001 

10.................$2,413,001  .......................$67,676  ............................($84,933) ...........................$2,395,744 

11.................$2,395,744  .......................$67,192  ............................($90,083) ...........................$2,372,853 

12.................$2,372,853  .......................$66,550  ............................($95,546) ...........................$2,343,858 

13.................$2,343,858  .......................$65,737  ............................($101,340) .........................$2,308,256 

14.................$2,308,256  .......................$64,739  ............................($107,485) .........................$2,265,510 

15.................$2,265,510  .......................$63,540  ............................($114,002) .........................$2,215,047 

16.................$2,215,047  .......................$62,125  ............................($120,915) .........................$2,156,257 

17.................$2,156,257  .......................$60,476  ............................($128,247) .........................$2,088,485 

18.................$2,088,485  .......................$58,575  ............................($136,024) .........................$2,011,036 

19.................$2,011,036  .......................$56,403  ............................($144,272) .........................$1,923,166 

20.................$1,923,166  .......................$53,938  ............................($153,021) .........................$1,824,083 

21.................$1,824,083  .......................$51,159  ............................($162,300) .........................$1,712,943 

22.................$1,712,943  .......................$48,042  ............................($172,141) .........................$1,588,844 

23.................$1,588,844  .......................$44,562  ............................($182,580) .........................$1,450,825 

24.................$1,450,825  .......................$40,691  ............................($193,651) .........................$1,297,865 

25.................$1,297,865  .......................$36,401  ............................($205,394) .........................$1,128,872 

26.................$1,128,872  .......................$31,661  ............................($217,849) .........................$942,684 

27.................$942,684  ..........................$26,439  ............................($231,059) .........................$738,064 

28.................$738,064  ..........................$20,700  ............................($245,070) .........................$513,694 

29.................$513,694  ..........................$14,407  ............................($259,931) .........................$268,171 

30.................$268,171  ..........................$7,521  ..............................($275,692) .........................$0 

                                                                              Future payout with 6.06% inflation:  ($3,997,622)
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assuming inflation remains at 3% for the duration of the 
award.  Should inflation run rampant in the future, as some 
economists predict, plaintiffs would run out of money but 
for this methodology.  Schultz is correct.

A striking example of the impact of CPLR 50-A and 
50-B appeared in Bill of Particulars in a 2012 article.1 The 
following is an excerpt from that article:

Under New York’s Periodic Judgment statutes, as the Court 
of Appeals stated in Desiderio v. Ochs, 100 N.Y.2d 159 
(2003), the plaintiff ’s award pursuant to a periodic judg-
ment under Art. 50-A (old law) or Art. 50-B may greatly 
exceed even the jury’s verdict.  “. . . [B]ecause of the cata-
strophic nature of plaintiff ’s injuries, coupled with a [long] 
projected life expectancy . . . there is a potential dramatic 
discrepancy between the jury award and an ultimate recov-
ery, assuming plaintiff ’s survival for . . . [the projected life 
expectancy].”2 
The Desiderio decision focused on nursing care, one of 

the major elements of the jury’s future damage award, to 
illustrate this point.  

The expert evidence at trial was that plaintiff ’s nursing care 
could cost as much as $262,800 in the first year, with an 
annual ‘growth rate’ [of] 3.3% being the national average 
. . . Thus, $262,800 compounding at a rate of 3.335% 
for [plaintiff ’s life expectancy of] 55 years equals the jury’s 
figure of $40 million. By contrast, the calculation urged by 
the plaintiff [for inclusion in the periodic judgment] and 
applied by the courts below yields a first year payment of 
$635,594 and compounds that payment by four percent 
per year, far in excess of the amount required by the evi-
dence, but in compliance with the statutory formula and 
our precedents.3

Using the nursing home damage projection testified to 
at trial in Desiderio as our hypothetical, i.e. $262,800 per 
year for 55 years growing at an annual rate of 3.335% and 
discounted by 4.21% [the current (June 21, 2011) yield of 
the 30 year U.S. Treasury Bond], produces a present value 
amount of $11,614,471.  Doing the same present value 
calculation for the periodic judgment award of $635,593 
per year for 55 years, payable in monthly installments 
in advance as required by the CPLR, increasing by 4% 
compounded annually commencing with the second year, 
results in a present value of $32,503,752.

Focusing now on just this one significant element of 
damages, assume you are the plaintiff ’s attorney handling 
a case where your experts are prepared to testify that the 
future cost of plaintiff ’s nursing care is $262,800 per year 
for 55 years (plaintiff ’s life expectancy); that the inflation 
rate for such damages is 3.335%; and that the present value 
of such damages is $11,614,471.  Assume further that trial 
is three months away and the judge has asked the parties to 
attempt to settle via mediation. 

Still focusing on just this one item of future damages 
only, what does plaintiff demand?

• $11,614,471  
• $32,503,752 

On the defense side of our hypothetical case, what does 
defense counsel advise defendant its exposure is?

• $11,614,471 
• $32,503,752 

The impact of Article 50-B is clear4, as the foregoing 
example demonstrates.  Using the Desiderio numbers as 
an example, demanding the potential verdict value instead 
of the potential judgment value would mean commencing 
negotiations by giving the defendant a 66% discount off its 
exposure from the start. 

A prerequisite to formulating a demand or participat-
ing in any personal injury mediation (or settlement confer-
ence) should be obtaining a 50-A or 50-B analysis.  Being 
prepared in this way translates into better settlements virtu-
ally every time.5 

BiograPhY

Martin Jacobson, Esq. is Vice President and General 
Counsel at Creative Capital - Structured Settlements. 
Marty is also a licensed attorney in New York and New 
Jersey with extensive trial experience in both the state and 
federal courts. Marty is a renowned lecturer on structured 
settlements and periodic judgments and regularly presents 
seminars to the bench, bar association groups and law 
firms. Marty negotiates structured settlements for Creative 
Capital’s clients and is an expert on the subject of periodic 
judgments, including CPLR Articles 50-A and 50-B.

Morris Lener,  is  Vice President at Creative Capital - 
Structured Settlements. Morris joined Creative Capital in 
February 1993. Morris has developed a well-known and 
highly regarded expertise in the area of Periodic Judgments 
under New York Civil Practice Law and Rules Articles 50-A 
and 50-B. Using comprehensive worksheets and knowl-
edge of CPLR Articles 50-A and 50-B, Morris has par-
ticipated in numerous settlement conferences and seminars 
for clients throughout New York. In the area of wrongful 
imprisonment, Morris has assisted in the negotiation and 
settlement of some of the largest and most prominent cases. 

endnotes
1 Bill of Particulars, Volume I, 2012, "Ethical Considerations  in Personal 

Injury Settlements  and Lien Resolution," by Martin Jacobson, Esq. & 
Robert Schweers, Esq. 

2 100 N.Y.2d 159 at 168.
3 Id. at168.
4 As noted above, Desiderio v. Ochs is a 50-A case decided at a time when 

the 50-A formula was identical to the 50-B formula. CRLR Art. 50-A 
was amended in June 2003. The new 50-A formula applies to Medical 
Malpractice actions commenced after July 26, 2003.

5 Some structured settlement companies provide analyses, including 
calculations under CPLR Art. 50-A and 50-B, without charge.  Other 
structured settlement firms and most economists will provide these 
calculations at charges often ranging from $1,500 to $3,000 or more.




